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In the WMutter of the Appeal of)
)
JOHN C. AND ELI ZABETH R. FULTON )

For Appellants: John C Fulton,
in pro. per

For Respondent: Jon Jensen
Counsel

OPI1 NI ON

This appeal is made pursuant to section 18593
of the Revenue and Taxation Code fromthe action of
t he Franchi se Tax Board on the protest of John C and
Eli zabeth R Fulton against proposed assessnents of
addi ti onal personal incone tax and penalties in the
total amounts of $640.35 and $1,543.33 for the years
1976 and 1977, respectively.
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As respondent is now prepared to w thdraw the
penal ty assessnents arnounting to $213.45 and $514.44 for
the years 1976 and 1977, respectively, the sole issue to
be decided here is whether respondent's reconstruction
of appellants' income was reasonable.

In April of 1976, appellant John C. Fulton
(hereinafter '"appellant") and Vincent Carrano purchased
Bullion Metals International, Ltd. (hereinafter "BMI")
and Swiss Vaults, Inc. (hereinafter "Swi ss Vaults").

BMI was engaged in the business of selling precious
metals, while Swiss Vaults was engaged in the business
of storing such precious netals. In July of 1977, it
was reveal ed that appellant and Carrano had been system
“atically enmbezzling funds and precious netals fromthese
two corporations. As a consequence, -each individual was
tried for and convicted of enbezzlement. In the course
of the crimnal proceedings, it was discovered that
appel lants' 197.6 and 1977 California income tax returns.
did not include the enbezzled funds as income. However,
based on the books, records and financial statements of
BM, as well as appellant's and Carrano's bank records,
the district attorney's office prosecuting the cases
reported to respondent that appellant and Carrano had
m sappropriated approximately one mllion dollars.
Rel ying upon detailed accounting records and testinony
devel oped at the trial, respondent's exam nation c¢f
appellant's activities resulted in the follow ng
conput ati ons:

1976 1977

Unexpl ai ned bank deposits $ 9,815.90 $ 7,508.58
BM checks payable to o 1,236.80
appel I ant

BM checks payable to cash 1,500.00 10,675.00
Personal expenses of 946. 35 2,240.81
appel l ant paid by BM

Total wunreported income $12,262.25 $21,661.19

Respondent issued proposed assessnents based
upon these figures. Appellants protested the assessnents
and respondent's denial of that protest led to this
appeal .
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~ Respondent's authority to reconstruct a tax-
payer's income is found in section 17561, subdivision
(b), of the Revenue and Taxation Code, which states:

If no method of accounting has been regu-
larly used by the taxpayer, or if the method
used does not clearly reflect inconme, the
conmput ati on of taxable incone shall be made
under such method as, in the opinion of the
Franchi se Tax Board, does clearly reflect
I ncone. '

It is not-necessary that mathematical exactness
be achi eved (Harold E. Harbin, 40 T.C. 373 (1963)), but
the reconstruction wll be presumed correct only if it
I's reasonabl e and is based on assunptions which are sup-
ported by the evidence. (Shades Ridge Holding Co., Inc.
4 64,275 P-H Menp. T.C. (1964), affd. subnom, Fiorella
v. Comm ssioner, 361 F.2d4 326 (5th Gr. 1966); Apped. ot
David Leon Rose, Cal. St. Bd. of Equal., Mrch 8, 1976.)
AppelTant has the burden of proving that respondent's
conputation was incorrect (Breland v. United States, 323
F.2d 492 (5th Cr. 1963)), and that the correct income
is an amount |ess than that on which the deficiency
assessnent was based; (Kenney v. Commiss:ioner, 111 F.2d
374 (5th Cir. 1940); Appeal o% Marcel C. Robles, Cal.

St. Bd. of Equal., June 28, 1I979; Appeal of John and
Codel l e Perez, Cal. St. Bd. of Equal., Feb. 16, 1971.)

Here, the district attorney's investigation
i ndicated that appellant had received substantial anounts
in corporate funds and that he had diverted those funds
to his own use. The record indicates that, based on
this investigation, appellant was convicted of enbezzle-
ment . In our opinion, -this conviction creates at |east
prinma facie evidence that appellant received taxable
I ncone in the amounts indicat ed. (See Appeal of Eli A
and Virginia W Allec, Cal. St. Bd. of Equal., Jan. 7
1975. ) Asno rebutting evidence has been offered here,
the conviction is proof that appellant did receive such
i NCone. (Appeal of Robert C. Sherwood, Deceased, and
| rene Sherwood, Cal. St. Bd. of Equal., Nov. 30, 1965.)

- Appellant asserts that he is entitled to
unspeci fied business deductions which allegedly exceed
the anount of unreported inconme. However, the only

evi dence presented by appellant is a vague declaration

by his associate in crine, Vincent Carrano, whose

credibility is questionable at best.. Since appellant
Bears the burden of provin thig ?e IS entléled to the
educt i ons claimed, mus € ho or respondent.
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-_ . ——

_ For the above reasons,. respbndent's action
with respect to the proposed assessnments of additicnal
tax will be sustained.
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Pursuant to the views expressed in ‘the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1 S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18.595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of John C. and Elizabeth R Fulton against pro-
posed assessnments of additional personal incone tax and
penalties in the total anounts of $640.35 and $1,543.33
for the years 1976 and 1977, respectively, be and the
same is hereby nodified in accordance with the conces-
sions made by the Franchise Tax Board. In all other
respects, the action of the Franchise Tax Board is
sust ai ned.

Done at Sacranento, California, this 5th day
of April , 1983, by the State Board of Egualization,
with Board Members M. Bennett, M. Collis, M. Dronenburg,
M. Nevins and M. tiarvey present.

__Wlliam M Eennett _» Chairnman

_Conway |i. Collis ,  Menber

. Ernest J. Dronenburg, Jr. » Menber
Ri chard Nevins , Menber

_\alter iarvey* + Menber

*For Kenneth Cory, per Government Code Section 7.9
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